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control of the business. See Tingley v. Miiller (C. A.) [1917] 2 Ch. 144. By 
the weight of authority, the agent appointed before the war (i. e. before such 
an appointment became illegal) may continue to perform his duties under the 
agency, (unless abrogated by act of the parties) provided no intercourse with 
any one in the enemy country is thereby required. See the leading cases of 
New York Life Insurance Co. v. Davis (1877) 95 U. S. 425, and Williams v. 
Paine (1898) 169 U. S. 55, 18 Sup. Ct. 279. The decisions of several state courts 
have held that an agency was terminated by the outbreak of war. Blackwell 
v. Willard (1871) 6s N. C. 555; Howell v. Gordon (1869) 4<> Ga. 302. And 
this will generally be the case where the nature of the agency is such that con- 
stant communication between principal and agent is essential to its operation, 
or that its continuation may be deemed inequitable to either party. Cocks v. 
hard (1871, C. C. D. La.) Fed. Cas. 2934. 



Wills— Attestation— Necessity That Witnesses See Signature.— A type- 
written will offered for probate bore the signature of the testator and of three 
persons under whose names was appended the word "witnesses." They testified 
that they signed their names at the testator's request without knowing the 
character of the paper or the purpose of their signatures ; and that they saw no 
writing upon the paper except their own signatures after they had successively 
signed. The statute (Gen. St. 1902, sec. 293) requires a will to be "in writing, 
subscribed by the testator, and attested by three witnesses, each of them sub- 
scribing in his presence." Held, that the will was not validly attested. Pope v. 
Rogers (1917, Conn.) 102 Atl. 583. 

This case raises the question whether attesting witnesses must see the testator's 
signature. Under a statute which requires that the testator make or acknowledge 
his signature in the presence of witnesses, the witnesses must actually see the 
signature. In re Mackay's Will (1888) no N. Y. 611, 18 N. E. 433; Hot v. 
Genge (1844, Eng. P. C.) 8 Jur. 323. But the Statute of Frauds and many 
American statutes, like that of Connecticut, merely require the writing to be 
signed by the testator and "attested" by subscribing witnesses. Under such 
statutes the testator need not expressly acknowledge his signature ; it is enough 
if he acknowledges the instrument as his. White v. Trustees of British Museum 
(1829, C. P.) 6 Bing. 310; Gould v. Theological Seminary (1901) 189 111. 282, 59 
N. E. 536; In re Dougherty's Estate (1912) 168 Mich. 281, 134 N. W. 24. The 
three cases last cited held also that the witnesses need not even see the testator's 
signature. But there is weighty authority contra. Nunn v. Ehlert (1914) 218 
Mass. 471, 106 N. E. 163. And it is submitted that the latter view is supported 
by the stronger argument, for the very purpose of attestation is to require 
witnesses to the fact that the formalities required by the statute have been com- 
plied with. Of course under either view the testator's signature must have been 
made before the witnesses subscribe. Limbach v. Bolin (1916) 169 Ky. 204, 183 
S. W. 495; but see In re Silva's Estate (1915) 169 Cal. 116, 145 Pac. 1015 (where 
the order of signing was held immaterial since all the signatures were affixed 
as part of a single transaction). The difficulty is in the proof of this fact when 
the signature is not visible to the witnesses. Where there is a perfect attesta- 
tion clause, a proper execution is presumptively established. Gould v. Theo- 
logical Seminary, supra; McCurdy v. Weall (1886) 42 N. J. Eq. 333, 7 Atl. 566. 
Perhaps also a statement to witnesses that the paper presented to them is a will 
justifies an inference of fact that it has been already signed by the testator. But 
under the facts of the principal case, it is submitted that no such inference would 
arise, so that the decision is clearly right under either view as to necessity that 
the witness see the signature. 



